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STATEMENT OF QUESTIONS PRESENTED 


Summary Judgment was granted the United States 
of America in an action treated as a suit for a de- 


claratory judgment filed by a prisoner whose good 


time release had been revoked following a conviction 


for ‘assault in North Carolina in which sentence was 
suspended. The questions presented are: 

1) whether appellant as a District of Columbia 
parolee has the same right as a federal parolee to 
@ Hyser v. Reed type of "preliminary interview” at 
@ point as near as reasonably possible to the 
Place of the parole violation? 

2) Whether such a “preliminary interview" may 
be required even in a case where the violator war- 
rant charges a parolee with a criminal offense of 
which he has been convicted where the offense is of 


a relatively minor nature? 
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ARGUMENT: 

I. A D.C. parolee has a right to a 
Hyser v. Reed type of preliminary 
Interview as soon as and at aj point 
as near as reasonably possible to 
the place of the parole violation 


| 
The Hyser v. Reed Preliminary | 
Interview is not obviated where the 
basis for the issuance of the! parole 
vzolator warrant is conviction for 
an sffense such as that involved 
here — misdemeanor of simple’ as- 
sault, with sentence suspended if 
defendant pays expenses of victim 
and court costs. 
Appellant's right toa preliminary 
interview was neither lost nor waived 
and the preliminary interview! was 
not mooted by the revocation hearing 
being held at Lorton. 


The District of Columbia me 
Board may obtain the services of the 
United States Parole Board in| con- 
ducting a "preliminary interview" 
where a D.C. parole violator is ar- 
rested outside the District Me 
Columbia. 


CONCLUSION 
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JURISDICTIONAL STATEMENT 

| 

| 


This is an appeal from an order’ entered March 
16, 1967, granting summary judgment for the appellee 
in an action originally filed by Spneirane: pro se, 
in the United States District Court. for the Eastern 


District of Virginia as a petition for a writ 


of habeas corpus challenging his detention in 


Lorton. That court treated the action as a suit 
for a declaratory judgment and transferred it to 


the United States District Court for the District 


of Columbia. The District Court in turn treated 


the action as a suit directed to the District of 
Columbia Parole Board, and dismissed the action 
and denied appellant's motion to be granted the 
relief sought in the original petition. Timely 
notice of appeal was filed. Jurisdiction of this 


appeal is granted by 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 

Appellant filed an action seeking review of 
the revocation of his geod time release. At the 
time of his being taken_into custady pursuant to 
a warrant’ issued by the District @f Columbia 
Parole Board, he had requested that he he accorded 
a hearing in North Carolina before a Judge or 
Commissioner. This request was denied. Appellant 
seeks a declaration that his retaking was not ac- 
complished according to law and that since he was 
to be accountable to the District of Columbia 
Parole Board until June 18, 1967, and since his 
good time release was not validly revoked prior 
to that date he is now entitled to immediate 


2- 


release.’ ( Petition for a writ of Habeas Corpus 
Exhibits attached to Motion To Be Granted Relief 


That I seek, etc.) 


| 
As an aid to the understanding of the facts 


of this case, appellant submits the following 


chronology of relevant events. 


May 11, 1962. Appellant was sentenced to 


a term of imprisonment of two to six years less 


147 days upon a judgment of convictioh of house- 


| 
breaking and larceny. This judgment was affirmed 


by this Court. Headen v. United States, 115 U.S. 


App. D.c. 81, 317 F.2d 145 (1963). 


| 
January 21, 1966. Appellant was released 
on good time to be accountable to the Board of 


Parole of the District of Columbia until June 18, 


1967. Appellant was given permission’ to proceed 


| 
| 
ae : sits 
Appellant was first arrested and jailed 

on September 18, 1961, then sent to St. Elizabeths 
for a pretrial psychiatric examination from Novem- 
ber 25 through February 20, 1962, for|a total of 
87 days. Thereafter he remained in D.C. Jail 
through his trial until sentencing on) May 11, 1962. 
No credit was given for the time spent in St. Eliza- 
beths Hospital, but appellant's counsel has now 
been assured by the District of Columbia Parole 
Board that appellant will be given credit for the 
87 days spent at St. Elizabeths. Sawyer v. Clark, 
No. 20,966, decided November 17, 1967, 

| 

| 

| 

| 

| 

| 


to North Carolina, although the State of North 
Carolina Parole Board had not accepted the case. 


("Memorandum To The Board," exhibit attached to 
+ 
defendant fs Motion for Summary Judgment.) 


1 


May 1S, 1966. The District of Columbia 


Parole Board addressed a letter to appellant 
$ 


(at a different address from that given by him 
ieten, advising him that his case had been 
transferred to the State of North Carolina for 
rom: (Letter of 3-3-66 from ‘inmate 
Headen' to 'Dear Sir'; Letter of May 16, 1966 
Erom zarit W. Gilkey to Samuel B. Headen; Affi- 
davit of Earle wW. Gilkey.) 

May 25, 1966. Appellant was tried by the 
Chatham County (North Carolina) Criminal Court 
and convicted of assault and sentence was sus- 


pended upon condition that he pay a total of 


$64.20 including Court costs. (Petition For A 


Writ of habeas Corpus.) 


May} 25, 1966. The District of Columbia 
Parole Bpard received a report froma J. E. 
Anderson, 2 North Carolina parole officer, that 
appella had not contacted him. The Parole Exe- 


cutive en instructed Earle W. Gilkey, case 


supervisor, Interstate Unit to ask Mir. Anderson 


to try once again to locate appellant, which 
| 


| 
Mr. Gilkey did by letter on May 27, 1966. 


("Memorandum To The Board," supra.) 


May 26, 1966. Mr. Anderson reported to the 
District of Columbia Parole Board seve on that day 
he had spent over half a day attempting to locate 
appellant without success; Mr. nee reportedly 
suggested that the case be studied with a view te- 
wards revocation since he was wasting his gas and 
oil. ("Memorandum To the Board," supra.) 

June 2, 1966. A memorandum to the District 
of Columbia Board of Parole was submitted by Mr. 
Gilkey requesting a warrant for eee 


return. In this memorandum appeliant was suggested 


| 
to have been purposely evading his parole officer 


because of his “recent clash in the community .“ 


("Memorandum To The Board," supra.) 
June 8, 1966. Pursuant to Mr. Gilkey‘s re- 
| 
| 
quest a warrant was issued for appellant's return 


for the following reasons: 
| 

"1. Subject has changed his place 

of residence without the approval of his 
parole officer and has failed to| advise 

the parole officer where he resides and 
where he can be reached. | 


. 2. Subject has failed to report 

‘nis parole officer in accordance 

i the instructions of his parole 

icer. 

§ “3. He has been convicted and 

was} sentenced for a new crime, namely, 
assault, in the state of North Carolina 

for} which he received a sentence of 

twelve months suspended upon payment of 

costs and fine plus hospital bills to 

the injured party.” 

("Memorandum To The Board," supra. s#arrant For 
Retaking Prisoners Released Under U.S. Code Title 
18, § 4164 and attachment thereto, annexed to de- 
fendant"s Motion For Summary Judgment.) 

August 15, 1966. Appellant was arrested on 
an indictment for “court cost" and was thereafter 
sentenced by the Chatham County Court to 60 days 
in jail. On August 25, 1366, a certification of 


appeal was issued and appellant was released. 


This appeal is pending. (Capias instanter dated 


June 34 1966, annexed to appellant's petition filed 


February 28, 1967. Letter dated February 3, 1967, 
from thdémas D. Cooper, Jr., District Solicitor to 
Earle W. Gilkey.) 

August 26, 1966. Appellant was taken into 
custody by the United States Marshal and there- 


after returned to Lorton Reformatory. 


August 31, 1966. Appellant, while in custody 


in Greensboro, North Carolina, requested that a 


hearing be held in North Carolina. (Letter to 


| 
United States Marshal from appellant |mailed August 
31, 1966, annexed to appellant's petition filed 
February 28, 1967.) | 


September 22, 1966. Following an appear— 


ance before the District of Columbia Parole Board 


at Lorton, Virginia, appellant's good time re- 
| 


lease was revoked. The Reporter's summary noted 


in part: 
| 
"The file indicates that subject 
has been in trouble most of his; life, 
ever since 1940. He has been involved 
in violations of the law--Larceny, Un- 
authorized Use of Housebreaking, and so 
forth. He has served a prior term at this 
institution and was finally released by 
expiration on August 31, 1961. | Shortly 
thereafter he was involved in the instant 
offense. He was Good Time Released on 
January 21, 1966 and went to North 
Carolina. 


"Subject was again involved in an 
offense in North Carolina, namely Assault. 
He was convicted and given a new sentence 
of 12 months which was later suspended. 
The Parole Department in North Carolina 
reports to us that he made poor) adjust- 
ment while on Good Time Release. He has 
now been back at the institution approxi- 
mately 2-1/2 months. This is his first 
appearance before the Board. After re- 
viewing the case carefully, the 


° 


¢ 


decided to revoke his Good Time Re- 
lease and it is so ordered." 


(Transcript of Summary Notes attached to de- 
fendant's Motion for Summary Judgment.) 

Appellant asserts that he made several at- 
tempts to contact his parole officer and that he 
attempted to keep the appropriate officials in- 
formed as to his progress and whereabouts. Ap- 
pellant also asserts that the circumstances of 
his conviction in Chatham County were such @#@® as 
not to justify the revocation of his release, and 
that local eye witnesses would testify that this 
was a minor scuffle for which he was not to blame. 

STATEMENT OF POINTS 

1). Appellant as a District of Columbia 
parolee has the same right as a federal parolee 
to a Hyser v. Reed type of "preliminary interview" 
atia point as near as reasonably possible to the 
place de the parole violation. 


} 
2) A “preliminary interview" may still be 


Ee even when the violator warrant charges 


a parolee with a criminal offense of which the 


paroled has been convicted, if as here the of- 


fense 4s not a serious one. 


3) The right of “preliminary interview" 
| 


was not mooted by the subsequent hearing held at 
| 
| 


Lorton nor was it waived or lost by appellant. 
i 
| 


4) The "preliminary interview” may be con- 
| 


ducted by an officer of the District of Columbia 
Parole Board or by a local officer of the United 


States Parole Board; appellee may not avoid the 


| 
requirement of a “preliminary interview" by al- 


| 
leging that it would be inconvenient for officers 
i 


of the District of Columbia Parole Board to travel 


STATUTES INVCLVED 


District of Columbic Code, (1967. Ed.) 
§ 24-204. Parole authorized--Conditions--Custody. 


"(a) Whenever it shall appear to the 
Board of Parole that there is a reasonable 
probability that a prisoner will live and 
remain at liberty without violating the 
law, that his release is not incompatible 
with the welfare of society, end that he 
hes served the minimum sentence imposed or 
the prescribed portion of his sentence, as 
the case may be, the Board may authorize his 
release on parole upon such terms and condi- 
tions as the Board shall from time to time 
prescribe. While on parole, a prisoner 
shall remain in the legal custody and under 
the control of the Attorney General of the 
United States or his authorized representa- 
tive until the expiration of the maximum of 
the term or terms specified in his sentence 
without regard to good time allowance. 

"(b) Notwithstanding the provisions 
of subsection (a) of this section, the Board 
of Parole may, subject to the approval of 
th¢ Board of Commissioners of the District 
of,Columbia, promulgate rules and regula- 
tions under which the Board of Parole, in 
its discretion, may discharge a parolee 
from supervision prior to the expiration of 
the meximum term or terms for which he was 
sentenced." 


§ 24-208. Violation of parole--Warrant--Arrest—— 
Return to confinement. 


"Tf said Board of Parole, or any mem- 
ber thereof, shall have reliable information 
tht a prisoner has violated his parole, 
said board, or any member thereof, at any 
time within the term or terms of the prison- 
er's sentence, may issue a warrant to any 
officer hereinafter authorized to execute 
the same for the retaking of such prisoner. 
Any officer of the District of Columbia penal 
institutions, any officer of the Metropolitan 


-10- 


i 
f 


Police Department of the District) of 
Columbia, or any federal officer au- 
thorized to serve criminal process 
within the United States to whem such 
warrant shall be delivered is authorized 
and required to execute such warrjant by 
taking such prisoner and returning or 
removing him to the penal institution 

of the District of Columbia from which 
he was parole@ or to such penal or 
correctional institution as may be des- 
ignated by the Attorney General of the 
United States." 


§ 24-206. Revocation cf perole after retaking-- 
Hearing--New parole. 


“When a prisoner has been retaken 
upon a warrant issued by the Board of 
Parole, he shall be given an opportunity 

to appear before the Board, a member 
thereof, or any examiner designated by 

the Board. At such hearing he may be 
represented by counsel. The Board may 
then, or at any time in its discretion, 
terminate the parole cr modify the terms 
and conditions thereof. If the order of 
parole shall be revoked, the prisoner, un- 
less subsequently reparoled, shell serve 
the remainder cf the sentence originally 
imposed less any commutation for good con- 
duct which may be earned by him after his 
return to custody. For the purpose of com- 
puting commutation for good conduct, the 
remainder of the sentence originally im- 
posed shall be considered as a new sen- 
tence. The time a prisoner was on parole 
shall not be taken into eccount to diminish 
the time for which he was sentenced. 


"In the event a prisoner is; confined 
in, or as a parolee is returned to a penal 
oer correctional institution other than a 
penal or correctional institution of the 
District of Columbia, the Board of Parole 
created by section 723a of Title 


Coée, shall have and exercise the same 

' power and authority as the Board of 
Parole of the District of Columbia hac 

i the prisoner been confined in or returned 

| to @ penal or correctional institution of 
the District of Columbie.” 


§ 24-209. Federal Parole Board--Authority over 
Unitea States prisoners convicted in the Dis- 
trict c£ Columbie. 


"Te Board of Parole createc by sec- 
tion 723A of title 18, ¥.S. Code, shall 
have and exercise the same power and au- 
thority over prisoners convictec in the 
District of Columbia of crimes against 
the Unitec States and now or hereafter 
confine@ in any United States penitentiary 
or prison (other than the penal institu- 
tions of the District of Columbia) as is 
vested in the Board of Indeterminate Sen- 
tence and Parole over prisoners confined 
in the penal institutions of the District 
of Columbia.” 


Title 18, United States Code 
§ 4161. Computation generally 


"Bach prisoner convicted of an 
offense against the United States and 
confine@ in a penal or correctional in- 
stitution for a definite term other than 
for life, whose record of conduct shows 
that he has faithfully cbserved all the 
rules ana has not been subjected to punish- 
ment, shall be entitled to a deduction 
from the term of his sentence beginning 
with the day on which the sentence com- 
mences to run, as follows: .. ." 


§ 4164. Released prisoner as parolee 
"R prisoner having served his term 


or terms less gooc-time Geductions shall, 
upon release, be deemed as if released 


on parole until the expiration of the 
maximum term or terms for which he 
wes sentenced less one hundred and 
eighty days. 


"This section shall nct prevent ¢ce- 


livery of a prisoner to the authorities 
of any State otherwise entitled 
custody." 


SUMMARY OF ARGUMENT 
se 

This Court has on previous occasions pointed 
cut the clear intent of Congress to provide for 
uniform administration of federal and District of 
Columbia law regarding the control of parolees. 
Johnson v. Ward, 107 U.S. App. D.C. 365, 278 F.2d 
245 (1960); Gould v. Green, 78 U.S. App. D.C. 363, 
141 F.2d 533 (1944). It is inconceivable that a 
federal parolee would have a right to a “prelim- 
inary interview” at a point reasonably near to the 
place of the alleged iO tatton and a District of 
Columbia parolee would not have that same right. 


It wouldj be grossly unfair to permit a parolee‘s 


; 
rights to depend upon in which institution the 


Attorney*General chooses to hold him. Cf, Hyser 
v. Reed, 115 U.S. App. D.c. 254, 318 F.2d 254 
(1963). In the instant case where the appellant 
went to North Carolina with the consent of the 
Board ané under its supervision, all the more 
reason exists for the holding of a hearing in that 


locality, because appellant was retaken solely on 


the basis of a complaint made by the local officer 


which was acted upon by the District Board without 


an independent review of the facts. Thereafter 


it was impossible as a practical matter to afford 
appellant a fair hearing in the District of 
| 


Columbia, because the Board had abdicated its func- 


| 
tion in favor of one who was judge, jury and wit- 
| 
ness all at one time. 
| 
| 


ie 


The “preliminary interview" described in Hyser 


v. Reed, 115 U.S. App. D.C. at 271-274, 318 F.2d 


| 

at 242-245, was not obviated by the fact that ap- 
| 

pellant was convicted of assault while on parole. 


The “preliminary interview" is a vital portion of 


| 
the parole procedure whereby the parolee is given 


the opportunity to explain his conduct. A cen- 


viction for assault the sentence for which was 


| 
suspended may not be such a grievous offense so 
| 


as to justify automatic revocation without full 


review. The rehabilitation process requires con- 


sideration of many subjective factors, and the 
| 


Board cannot avoid exercising its discretion by 


| 

| 

adhering to arbitrary objective standards. Hyser 
| 


v. Reed, Supra, Fleming v. Tate, 81 U.S. App. D.c. 


205, 156 F.2d 848 (1946). Conversely the Parole 


Board would not admit that the mere fact of ac- 
¢ 

guittal of a crime would bar it from instituting 

revocation proceedings based on the same facts 


set out in the indictment. 


III 

At all times following his arrest by the 
United States Marshal for the parole violation, 
appellant requested that he be given a hearing and 
that counsel be appointed to represent him. There 
never was any waiver of his right to a “prelimin- 
ary interview" at the situs either express er im- 
plied. Nor was the protection accorded by such 
an interview afforded later by the hearing at 
Lorton. A reading of the transcript of appellant 
appearance before the Board shows that it was no 
hearing at all but merely a restatement of appel- 
lant's prior record. 24 D.C. Code, §206. Appar- 
ently no attempt was made to probe the North 
Carolina conviction, and appellant was foreclosed 
from presenting any meaningful testimony concern- 
ing it or his lack of communication with the North 


Carolina parole officer. It was not an effective 


appearance, Fleming v. Tate, 81 U.S. App. D.c. 


205, 206, 156 F.2d 848, 849 (1946), so it could 


not be said to moot any right of appellant. 


Iv 


Ample authority exists for the use of service 
| 


of the United States Parole Board where aD. C. 
parole violator is arrested outside of this area 
pursuant to a warrant issued by the Bbistrict of 


Columbia Parole Board for retaking a )prisoner re- 


leased under 18 U.S.C., §4164. Under 24 D.C. 


Code, §206, the Board can designate an examiner 


to conduct the revocation hearing, and it would 


follow that it could likewise designate someone 
| 
to hold the "preliminary interview.“| Congress 


has also authorized the United states Board of 


Parole to exercise the same power as| the District 


of Columbia Board where a District of Columbia 


prisoner is confined in a penal institution other 
| 


than a District of Columbia correctional institu- 
I 
tion. Thus it would appear that the "preliminary 


interview" could be conducted at the nearest fed- 


eral facility. Ibid. 24 D.c. Code, §209. See, 
Johnson v. Ward, 107 U.S. App. D.C. 365, 278 F.2a 


245 (1960) . 


ARGUMENT 
‘ Zz 


, 


A_D.C. parolee has _a right to a Hyser 
v. Reed type of preliminary interview 
as soon as and at a point aS near as 
reasonably possible to the place of the 
parole violation. 


The Court's decision in this case turns on 
its interpretation of the standards of “funda- 
mental fairness" in parole revocation proceedings, 
and specifically whether there is any justifiable 
ground for a discrepancy between the safeguards 
afforded parolees under the jurisdiction of the 
United States Parole Board (hereinafter referred 
to as federal parolees) and parolees under the 
jurisdiction of the District of Columbia Parole 
Board (hereinafter referred to as District 
parolees). A review of the significant cases in 
this area will bring the discrepancy into focus. 

In Fleming v. Tate, 81 U.S. App. D.C. 205, 
156 F.2d 848 (1946), involving a District parolee, 


this Ccurt held that §24-206 D.c. Code (1940) 


grantisf the "opportunity to appear" in revocation 


proceedings required the presence of counsel (re- 
tained't and the receipt of evidence, the two basic 


i 


characteristics of our system of administration 
2/ 
| 


of justice. Thus, it was held to follow that if 


the prisoner had a right to a hearing, that he was 


entitled to present evidence and adduce witnesses, 


| 
because otherwise the grant of a right to appear 
| 


before the Board would be an empty gesture. Sub- 
| 


sequently the rationale of this rule was applied 
| 


to federal parolees. The words “opportunity to 
| 


appear" in 18 U.S.C. 4207, encompassed the right 


to be represented by retained counsel, Moore v. 
Reid, 100 U.S. App. D.C. 373, 246 F.2d 654 (1956), 
f 


Glenn v. Reed, 110 U.S. App. D.c. 85, 289 F.2d 


462 (1961), and to offer voluntary witnesses. 


| 
Reed v. Butterworth, 111 U.S. App. D.c. 365, 297 


F.2d 776 (1961). 


These cases were followed by the landmark 


decision of Hyser v. Reed, 115 U.S. App. D.C. 254, 


318 F.2a 225, cert. denied sub. nom., Johnson v. 
| 


Chappell, 375 U.S. 957 (1963). While Hyser per- 


tained to federal parolees, the principles enun- 
| 
ciated apply to District of Columbia! parolees as 


2/ The right to counsel was codified by Act of 
Congress in 1947, see Reed v. Butterworth, 111 
U.S. App. D.C. 365, 367, 297 F.2d| 776, 778 
(1961), Footnote 2, Moore v. Reid, infra. 


—— 


= 312) = 


well, just as the principles first enunciated in 


} 
Fleming w. Tate apply to federal parolees. AS 


this court recently stated, "the entire thrust 

ef our Hyser opinion is accommodation of the flex- 
ibility necessarily required for the administra- 
tion of the parole system with concepts of ele- 
mental fairness to those under the Board's 
jurisdicfion." Shelton v. United States Board 


ee eee 


of Parole, Nos. 20,591 et al. (The Parole Board 


Cases) decided November l, 1967. With no radical 
aifferentes in the parole statutes involved, it 


e 


is submitted that the concept of fairness applic- 
z 


able to pne system is likewise applicable to the 
other. fre is @ifficult to conceive any justifi- 
cation for District of Columbia parolees to be 
handled less fairly than their federal counter- 
parts particularly when a District of Columbia 


prisoner may be transferred to a federal insti- 


tuticn and thus become a federal parole eligible. 


In addifgion, this Court has perceived the clear 


intent of Congress to provide for uniform admin- 
istration of federal and District of Columbia 


law regarding the handling of the parole system. 
; 


4 


‘ 


Johnson v. Ward, 107 U.S. App. D.C. 365, 278 F.2d 
245 (1960); Gould v. Green, 78 U.S. App. D.C. 363, 
141 F.2a 533 (1944). | 

Hyser held the United States poara of Parole 


was obligated "in order to meet standards ef fair- 


ness inherent in the Congressional scheme of 

parole, {that the preliminary interview] be con- 

ducted at or reasonably near the place where the 
i 


alleged parole violation occurred, or| the place 


the violation chiefly relied upon, and as promptly 
| 


as is convenient after the arrest while the infor- 
| 


mation is likely to be fresh and the sources are 
available." 115 U.S. App. D.C. at 2727273, 318 
F.2d at 243-244. Such an obligation was not im- 


| 
posed by statute, but rather because "one of the 


| 

| 
requirements of basic fairness is a prompt hear- 
| 


ing where the alleged violator can contest the 


fact of violation and adduce whatever witnesses 
| 


| 
or evidence he may have to support his claim of 


innocence." The Parole Board Cases, ;Supra, slip 


| 
opinion at p. 10. Without laboring the point, it 
| 


appears beyond dispute that a fair hearing must 


be an effective one, and a hearing held several 
| 


hundrea miles from the point or the alleged vio- 
lation with the testimony of witnesses foreclosed 
by the distance involved is singularly ineffective. 
Also in‘appellant's case we are not dealing with 
a highly educated person of means who is able to 
plead hjs own cause eloquently or to have others 
present’ it for him. Cf. Moore v. Reid, supra, 
100 U.S. App. D.C. at 376-377, 264 F.2d at 657- 
658. 

’ 

Attached as an Appendix to this brief is a 

statement of General Policy and Procedure of the 

F 
District of Columbia Board of Parole dated August 
1, 1967, concerning issuance of warrants for re- 
taking parolees and mandatory releasees. The 
procedures are all designed to function in that 
case where the parolee has been retaken in this 
area, but as so many of the guidelines require 
intelligence based upon subjective interpreta- 
tions, what has been said previously applies to 
these regulations as well. Appellant submits 


v 
that na purpose would be served by a reconsidera— 


tion of his case by the Board under the new regu- 
, 


lations. 


IL 


The Hyser v. Reed Preliminary Interview 
is not obviated where the basis for the 


issuance of the parole violator warrant 
is conviction for an offense su as that 
involved here — misdemeanor of simple 


assault, with sentence suspended if de- 


fendant pays expenses of victim and_ court 
costs. 


Appellant acknowledges that a preliminary in- 
terview may be obviated where Pavocation has been 
bottomed on a criminal conviction. Beginning in 
Hyser this Court noted that "those who have not 
denied the charged violation of parole or any 


whose parole was revoked because of a criminal 


| 
conviction would not now be benefited|by a hear- 


ing which is designed specifically to make a rec- 
ord only in cases where the fact of violation is 
controverted." 115 U.S. App. D.C. at 275, 318 
F.2d at 246. Next, this Court stated "if the 
District Court finds that the parolee no longer 
persists in his innocence of a violation, or if 


he otherwise indicates a desire to waive the local 


hearing, then of course the Court need not order 
| 


such a hearing." Josey v. United States Board 


of Parole, 116 U.S. App. D.C. 8, 9, 320 F.2d 730, 


731 (1963). Finally in The Parole Board Cases, 
| 


Supra, Slip opinion p. 10, the Court reaffirmed 
the view that "the Board may reasonably await the 
outcome of pending criminal proceedings where its 
violator warrant charges that criminal offense as 
the reason for revocation. Since there is no need 
to hold:a revocation hearing at all in such cases 
—the wioteeon being established by the criminal 
conviction—there can be no prejudice to the pa- 
rolee a regard to determining the fact of viola- 
tion by awaiting the outcome of criminal proceed- 
ings, and there may be an advantage, as appellees 
suggest, in leaving ‘the determination of guilt 
or innocence . . . to the courts [rather] than 

to an informal Board hearing.'" 

Appellant also concedes that the commission 
of a criminal offense while on parole or on con- 
ditional release is generally ground for revoca- 
tion of release, Woykovsky v. Chappell, 119 U.S. 
App. D.C. 8, 336 F.2d 927 (1964), cert. denied, 
380 U.S. 916 (1965), and that once parole viola- 
tion is established or admitted the Board's dis- 


cretion; in revoking parole can be regarded as 


almost tnreviewable, Hyser v. Reed, 115 U.S. App. 


° 


D.C. at 269, 318 F.2d at 240. Appellant most 


respectfully urges that it does not follow that 
| 


a HysSer preliminary interview is therefore unnec- 


essary. 


In the first place, there is the inherent 


! 
vagueness of the words "criminal conviction," as 
| 


there are many types of convictions which involve 
different offenses requiring srrscinn taeorineal acts 
and criminal intent. The type of act and the type 
of criminal intent is critical when the Board re- 
views the parole violation for the purpose of de- 
termining whether or not revocation is required. 
In the second place, while in the past the Court 
has separated the fact of a parole Pererica from 
the dispositional alternatives available to the 
Board, this approach disarms the Board and pre- 
vents the parolee from presenting one kind of 
evidence contemplated in a Hyser preliminary in- 
terview. The Parole Board Cases at 12=16. 
Obviously, there are countless instances 
where the parolee may be able to “confess and 


avoid," that is to say, while there may be a vio- 


lation of a municipal ordinance or, as in 


appellant's case, even a criminal conviction, 
there may be mitigating or exculpatory circum- 
stances which, if presented to a member of the 
Board or designee at or near the situs of the 
criminal offense or the place of incarceration, 
might result in the invocation of the Board's dis- 
eretion and a decision to ignore the parole viola- 
tion and allow the parolee to remain on parole. 
This appeal to the Board's discretion presupposes 
that the exercise of discretion is an informed one. 
There is no need to repeat what has been said 
previously concerning sources of the best evidence 
to aid the Board in its determination. 


On the other hand, had Congress intended that 


conviction of a criminal offense would be per se 


’ 


grounds for revocation of parole, it would have 


said so. No such provision was enacted, and this 
matter was left to the discretion of the Board. 
After all, what purpose would the Board serve if 
in. cases such as this its function was purely 
mechanical? In addition, there is no doubt that 
if' a parolee is charged with a crime and not con- 


victed, the facts underlying the occurrence could 


serve as a basis for a warrant for his retaking. 
| 


The Parole Board has no restraint upoh its discre- 


tion limiting its action to those who| have been 


prosecuted and convicted. The same reason obtains 

| 
| 

for those who have been convicted, and sometimes 

these may be the ones who would benefit most from 


a Hyser hearing. 115 U.S. App. D.C. at 272, 318 
| 


F.2d at 243. 


It 


Appellant's right to a preliminary inter- 
view was neither lost nor waived and the 
preliminary interview was not mooted by 


the revocation hearing being held at Lorton. 


Appellant maintains that no actions on his 
| 
part constituted a waiver of his right to a pre- 
liminary interview. Indeed, it has been said that 


"the courts will indulge every reasonable presump-— 


tion against waiver" with respect to advising a 

| 
parolee of the right to counsel at such hearings, 
and no lesser standards should be applied in con- 
sideration of the preliminary interview itself. 
Moore v. Reid, 100 U.S. App. D.C. at 376, 246 

| 
F.2d at 657. From the first moment that appellant 


was apprised of a possible parole revocation he 


| 
immediately requested that he be taken before a 


Judge, Commissioner, Justice of the Peace, United 
States Marshal, or any other appropriate authority, 
and these requests were continuous throughout the 
proceedings. 

However, while appellant did not know what 
form of hearing he was entitled to, he knew that 
in substance he had something important to say with 
respect to his parole revocation and that there was 
someone who would be appropriate to hear it. Ap- 
pellant is poorly educated, having only completed 
the fifth grade, and is very limited in his ability 
to express himself. He did not then and does not 
now know what a Hyser preliminary interview is. 
Nonetheless, he made timely requests for the "op- 
portunity to appear" and it should be noted that 
he did in fact request an extradition hearing. 
The common thread of all of appellant's protesta- 


tions demonstrates his awareness of one salient 


fact — that he could never tell his story as well 


and with supporting evidence as where it occurred, 
and that once removed his situation would be hope- 
less. 

The failure to afford a preliminary interview 


was neither cured nor mooted by the subsequent 


revocation hearing held at Lorton. While appel- 


| 
lant concedes that his criminal conviction was 


adequate ground for revocation upon the exercise 


by the Board of this discretion after full consid- 


eration of the circumstances, his “opportunity to 
appear" to present these selfsame Dee renees 
was nullified by his removal from "a point as near 

| 
as reasonably possible to the plJ.ace of the parole 
violation" to Lorton. His educational handicap and 
his concommitant inability to eeenee Nemeete vir- 
tually eliminated the possibility that he could 
effectively invoke the discretion of the Board at 
the hearing at Lorton where he would be unable to 
produce witnesses. | 


Though appellant could not deny the fact of 


criminal conviction, the only time he | could ever 


have made an effective record of the true circum- 


stances of his case was at a preliminary interview. 


Without any supporting testimony, his statements 


concerning the assault, particularly in view of 

his prior criminal record, would he completely 

discounted. 
In conclusion, there was no waiver either 


express or implied by appellant of his right to 
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a preliminary interview. He did everything that 
é 


a person’ in his situation could do to obtain such 
a hearirlj. The hearing at Lorton was entirely 
ineffective; rather than cure the defects in this 


record it only served to magnify them. 


. 


“ IV 


The District of Columbia Parole Board 


126 1 Ss SS eee eee” 


may obtain the services of the United States 
Parole Board in conducting a “preliminary 


interview" where aD. C. parole violator 

is arrested outside the District of Columbia. 

A review of the Federal and District statutes 
brings into perspective the interwoven thread of 
an integrated federal and District system for the 
uniform administration of the terms and conditions 
governing the treatment of paroled persons. 

In 1910, Congress created a Federal Board of 

3/ 

Parole, empowering it to release prisoners, in- 
cluding those confined in penal institutions of 
the District of Columbia, upon a proper showing 


and to prescribe terms and conditions governing 


3/ Act of June 25, 1910, ch. 387, 36 Stat. 819, 
now 18 U.S.C. §4201, et sec. 


the conduct of paroled persons. In 1932, Congress 
| 


created a Board of Indeterminate Sentence and 
4/ 


Parole (now the D.C. Parole Board) for the penal 
institutions of the District of Columbia, and 


transferred to it all powers of the United States 
i 
Board of Parole over prisoners confined in the 


penal institutions of the District of Columbia. 


= 


In the same year, a prior act subjected all United 


States prisoners to the supervision of the United 
| 
| 


States Board of Parole. In 1934, the jurisdiction 


of the two Boards was further clarified by an act 


| 
amending the Act of July 15, 1932, ‘so as to give 


the United States Parole Board the same power and 
\ 
| 


authority over prisoners convicted in the District 
of Columbia of crimes against the united States 
and now and hereafter confined in any United 
States penitentiary or prison Cother, than the 
penal institutions of the District of Columbia) 

as invested in the Board of indeterminate Sentence 


4/ Act July 15, 1932, ch. 492, 47 stat. 696, 
now 24 D.C. Code §201la 
5/ Act June 29, 1932, ch. 310, 47 Stat. 381, 
now 18 U.S.C.A. §4164 
6/ Act June 5, 1934, ch. 391, 48 a. 880, 
now D.C. Code (1967) §24-209 


and Parole over prisoners confined in the penal 
institutions of the District of Columbia. 

While there were two separate systems created, 
the Congressional scheme did not envision that 
there would be no contact between the two or that. 
there would be no reliance by one upon the other. 
In practice, the two systems have worked together 
to make the most efficient use of facilities. 
While District of Columbia prisoners may be in- 


carcerated in either federal or District facili- 


< 
ties, D.¢. Code (1967), §24-402, the Attorney 


General Pepace the place of confinement for 


both federal and District of Columbia prisoners, 
18 U.S.C4, §4082, DC. Code (1967), §24-425, and 
may trandfer a prisoner from one institution to 
another. ! The District of Columbia must reimburse 
the United States for the cost of maintaining 
its convicts. D.C. Code (1967), §24-423, §24-~-424. 
sie ons parole boards likewise cooperate 
with regard to parolees. This is again part 
because of the fact that it permits efficient 


use of manpower and part because of Congressional 


direction to use the federal facilities to aid 


the District of Columbia. While on parole, a 

| 
prisoner remains in the legal custody and under 
the control of the Attorney General. | D.C. Code 


(1967), §24-204. In the event of violation of 


parole the prisoner may be retaken by, among others, 
any federal officer authorized to pore criminal 
process within the United States. D.C. Code, 
§24-205. Congressional intent has on found to 
be "to provide a uniform administration of the 
Federal and District laws with respect to the con- 
trol of released prisoners." Gould ve Green, 78 
U.S. App. 363, 141 F.2d 533 (1944). | 

In summary, appellant knows of nO reason why 
the District Board could not use the |services of 
the United States Board where a preliminary inter- 
view is desirable at a point Sictene (tem the 
District of Columbia. There is a history of co- 
Operation between the two groups of parole and 

| 

penal authorities, and there are examples ef Con- 
gressional direction for the federal authorities 
to aid the District of Columbia in particular 
situations. All of this is in accordance with the 


| 
concern to provide a uniform administration of the 


two systems. 


CONCL'ISION 
Appellant as a District of Columbia parolee 
was entitled as are federal parolees to a Hyser 
ve. Reed 7 eke interview. Mot having been 
accorded this, appellant submits that there is no 
valid basis for his present imprisonment, and he 
should be released forthwith. Appellant therefore 
submits oo the judgment of the District Court 
should be reversed and the case remanded with in- 
structions to enter judgment for appellant and to 
order his immediate release. 


Respectfully submitted, 


Sheldon E. Bernstein 
818 18th Street, N.W. 
Washington, D.C. 20006 
298-9191 
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Attorney for Appellant 
Date: Tuesday, January 16, 1968 
i) 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 
was delivered to the Office of the United States 
Attorney, United States Court House, 3rd and Con- 
stitution Ave., Washington, D.C., this ___ day of 
January, 1968. 


Sheldon E. Bernstein 
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APPENDIX 


D. C. BOARD OF PAROLE 
Washington, D. C. 
August 1, 1967 


Issuance and Execution of Warrants for 
retaking of parolees and mandatory re- 
leaseas charged with a new crime, or 
with other violations of conditions of 
parole. 
General Policy and Procedure of the D. 
Board of Parole | 


Upon information being received by the 
Board of Parole or its staff that a per- 
son under supervision of the Board has 
been accused of committing a crime, im- 
plication in criminal activity, or having 
violated other conditions of parole, the 
staff of the Board will forthwith make 
diligent inquiry into all the circumstances 
and accumulate all information possible on 
the subject. 

| 
Such information as may be obtained shall 


be presented to the Chief Parole officer 
for review, for the purpose of deter- 
mining whether or not all available per- 
tinent information has been accumulated. 
The Chief Parole Officer may direct addi- 
tional investigation, or may, if he feels 
adequate information is at hand, present 
such information to the Board or a member 
thereof. 


The Board of Parole, or any member thereof, 
upon receiving the report shall take such 
action as may appear appropriate after 


giving due consideration to all perti- 
nent circumstances, including: 


(a) reliability of the informa- 
tion presented; 

(b) the potential danger to the 
community should the parolee 
be permitted to continue in 
the community under super- 
vision; 
the seriousness of the charge 
preferred; 
the prior adjustment of the 
parolee under supervision, 
etc. 


The protection of the community shall 
be of paramount concern. 


Should a warrant be issued, it shall be 
sent forthwith to the appropriate au- 
thorities for: 


(1) the retaking of the parolee 


if he is at liberty, or; 
(2) to be placed as a detainer if 

he is in custody. 
Should the person in custody against whom 
the warrant has been placed as a detainer 
be ordered released for any reason, the 
Perole Board warrant shall be served and 
the parolee returned to custody. 


Upon the parolee being teken under the 
warrant and returned to custody, the 
Board will afford him an opportunity to 
be heard at the earliest practicable 
time. After such hearing "the Board may 
then, or at any time in its discretion, 
terminate the parole or modify the terms 
and conditions thereof", or in appropri- 
ate cases act to rescind the parole 
warrant. 


Should the warrant be placed as 2 de- 
tainer, the parolee will bé given a 
preliminary hearing before|the Board or 
an Examiner Gesignated by the Board at 
the earliest practicable time. 


APPROVES AND ADOPTED BY THE 
BOARD OF PAROLE ON AUGUST 1, 1967, 
AT WASHINGTON, D.C. 


Acting Secretary to the Board. 


| 
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Larry D. KNIPPA, 

Special| Attorney 
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C.A. 2861-66 


QUESTION PRESENTED 


Whether the Parole Board exceeded the bounds of its 
expert regulatory and administrative judgment in accept- 
ing a conviction of appellant of a crime by a court of law 
as a violation of his conditions of release rather than hold 
its own informa] hearing into the nature of the miscon- 
duct underlying the conviction? 


Counterstatement of the Case 222... eeece cena —— 
Statutes@involved(————————— es 
SOSTREXEAER YY SOL eA TS LIN OTN 
Argument: 


The Parole Board did not exceed the bounds of its 
expert regulatory judgment in accepting a criminal 
conviction of appellant as a violation of the conditions 
of his release rather than conducting its own informal 
“preliminary interview” into the misconduct under- 
lying the conviction ———_______--__---- 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,041 


SAMUEL B. HEADEN, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a summary judgment in favor 
of appellee in a case where appellant’s pro se motions have 
been treated as a petition for declaratory judgment 
against the District of Columbia Parole Board. 

On May 11, 1962, appellant was sentenced to a term 
of imprisonment of two to six years less 147 days for 
convictions of housebreaking and larceny. On January 21, 
1966, -appellant was given a “good-time” release to be 
accountable to the Parole Board until June 18, 1967, and 
was allowed to proceed to North Carolina to be under 
the supervision of that State’s parole board. On May 25, 


(1) 


2 


1966, appellant was convicted of assault by a State court 
in North Carolina and given a sentence of twelve months 
to be suspended upon condition that he pay court costs 
and the hospital bills of the victim. On May 26, 1966, 
the Parole Board received notice from the local parole 
officer of the conviction of appellant and of the inability 
of the parole officer to locate appellant because he had 
changed his residence and had left no word of his where- 
abouts with the parole officer. On June 8, 1966, a viola- 
tor’s warrant was issued for appellant on the grounds 
that: “(1) Subject has changed his place of residence 
without the approval of his parole officer and has failed 
to advise the parole officer where he resides and where he 
can be reached; (2) Subject has failed to report to his 
parole officer in accordance with the instructions of his 
parole officer; (3) He has been convicted and was sen- 
tenced for a new crime, namely, assault, in the state of 
North Carolina for which he received a sentence of twelve 
months suspended upon payment of costs and fine plus 
hospital bills to the injured party.” On August 26, 1966, 
the warrant was executed on appellant who sought to 
resist his removal on the grounds that he was entitled to 
a hearing under the provisions of Fed. R. Crim. P. 40, 
an apparent confusion by appellant between a violator’s 
warrant and a warrant of arrest. On September 22, 1966, 
the Parole Board revoked appellant’s release in a hearing 
transcribed with the following summary notes: 


Mr. DeWitt: Samuel B. Headen, age 43, serving a 
sentence of 2 to 6 years for Housebreaking and Lar- 
ceny, today appeared before the Parole Board as an 
alleged violator of Good Time Release. 

It was explained to subject that he was entitled to 
have an attorney and witnesses to represent him at 
this hearing. Subject waived this right and decided 
to be heard by the Board today. 

The file indicates that subject has been in trouble 
most of his life, ever since 1940. He has been in- 
volved in violations of the law—Larceny, Unauthor- 
rized Use of a Vehicle, Assault with a Dangerous 
Weapon, Carrying a Dangerous Weapon, Assault, 
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Housebreaking, and so forth. He has served a prior 
term at this institution and was finally released by 
expiration on August 31, 1961. Shortly thereafter he 
was involved in the instant offense. He was Good 
Time Released on January 21, 1966, and went to 
North Carolina. 

Subject was again involved in an offense in North 
-Carolina, namely Assault. He was convicted and 
given a new sentence of 12 months which was later 
suspended. The Parole Department in North Carolina 
reports to us that he made poor adjustment while on 
Good Time Release. He has now been back at the 
institution approximately 21/2 months. This is his 
first appearance before the Board. After reviewing 
the case carefully, the Board decided to revoke his 
Good Time Release and it is so ordered. 


STATUTES INVOLVED 


Title 24, Section 205, District of Columbia Code, provides: 


If said Board of Parole, or any member thereof, 
shall have reliable information that a prisoner has 
violated his parole, said board, or any member there- 
of, at any time within the term or terms of the pris- 
oner’s sentence, may issue a warrant to any officer 
hereinafter authorized to execute the same for the re- 
taking of such prisoner. Any officer of the District 
of Columbia penal institutions, any officer of the Met- 
ropolitan Police Department of the District of Colum- 
bia, or any federal officer authorized to serve criminal 
process within the United States to whom such war- 
rant shall be delivered is authorized and required to 
execute such warrant by taking such prisoner and 
returning or removing him to the penal institution 
of the District of Columbia from which he was pa- 
roled or to such penal or correctional institution as 
may be designated by the Attorney General of the 
United States. 
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Title 18, Section 4164, United States Code, provides in 
pertinent part: 


A prisoner having served his term or terms less 
good-time deductions shall, upon release, be deemed 
as if released on parole until the expiration of the 
maximum term or terms for which he was sentenced 
less one hundred and eighty days. 


SUMMARY OF ARGUMENT 


Appellant asserts that he was entitled to a “prelimi- 
nary interview” prior to his removal from North Caro- 
lina for violation of conditions of his good-time release 
from a term of imprisonment. Although not contesting 
the fact that he was convicted of a crime while on release 
nor that a criminal conviction generally is sufficient 
grounds for revocation of his release, appellant seemingly 
asserts that the Parole Board had a duty to hold its own 
hearing on the nature of the misconduct involved in the 
conviction because it was a relatively “minor” infraction, 
namely an assault. But where Parole Board action rests 
upon a criminal conviction as a violation of the conditions 
of release, judicial review is exceedingly narrow and re- 
lief will be granted only in extraordinary circumstances, 
if ever. Certainly the Parole Board was warranted in 
characterizing a conviction of assault by a court of law 
as misconduct which was a violation of the conditions of 
release. 


ARGUMENT 


The Parole Board did not exceed the bounds of its 
expert regulatory judgment in accepting a criminal 
conviction of appellant as a violation of the conditions 
of release rather than conducting its own informal 
“preliminary interview” into the misconduct under- 
lying the conviction. 


The thrust of appellant’s contention appears to be that 
prior to removal from North Carolina he was entitled to 
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a “preliminary interview” called for by Hyser v. Reed, 115 
U.S. App. D:C. 254, 318 F.2d 225 (en banc), cert. denied 
sub. nom. Jamison v: Chappell, 375 U.S. 957 (1963). The 
purpose of such a hearing is to allow an alleged violator 
an opportunity to contest the fact of violation in the loca- 
tion of the alleged misconduct. The Parole Board Cases, 
p: 10, decided November 1, 1967. But appellant does not 
deny that he was convicted of a criminal charge while on 
release from prison. And appellant also concedes that a 
conviction of a criminal offense is sufficient grounds for 
revocation of his good-time release,” and that a “prelimi- 
nary interview” generally is not necessary in such a situ- 
ation? (Appellant’s Brief: pp. 23-24). 

Appellant was convicted of assault by a State court 
while he was on release and received a sentence of twelve 
months imprisonment which was suspended on the con- 
ditions that he pay court costs and the hospital bills of 
the victim. Now appellant apparently argues that the Pa- 
role Board had a duty to conduct a “preliminary inter- 
view” and go behind the conviction and hold its own hear- 
ing on the misconduct involved in the crime because it 
was merely a “minor scuffle” (yet one that sent the victim 
to the hospital). Stated another way, appellant asserts 
that the Parole Board. was not warranted in accepting 
the fact of a conviction of the crime of assault by a court 
of law as proof of misconduct which amounted to a viola- 
tion of the conditions of the good-time release. 


1 Shelton v. United States Board of Parole, D.C. Cir. No. 20,591; 
Boswell v. United States Board of Parole, D.C. Cir. No. 20,674; 
Smith V. Rivers, D.C. Cir. No. 20,685; White v. United States Board 
of Parole, D.C. Cir. No. 20,686; Jacobs V. District of Columbia 
Board of Parole, D.C. Cir. No. 20,687; Williams v. Preston, D.C. 
Cir. No. 20,823. 


2 Woykovsky Vv. Chappell, 119 U.S. App. D.C. 8, 336 F.2d 927, cert. 
denied, 380 U.S. 916 (1965). The other facts of delinquency of 
appellant also do not seem to be contested by him, and he merely 
asserts that he “attempted” to comply with them (Appellant’s 
Brief p. 8). 


2 The Parole Board Cases, supra at 10; Hyser v. Reed, 115 US. 
App. at 275, 318 F.2d at 246. 
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Yet judicial review of a finding of a violation of con- 
ditions of release because of a criminal conviction is ex- 
ceedingly narrow and limited, and relief is available only 
in extraordinary circumstances, if ever. Hyser v. Reed, 
115 U.S. App. D.C. at 269, 318 F.2d at 240. The deter- 
mination of guilt or innocence by a court of law is a better 
forum than the informal hearing which constitutes a “pre- 
liminary interview,” cf. The Parole Board Cases, supra 
at 10, and the acceptance by the Parole Board of a crim- 
inal conviction of assault, for which a suspended twelve- 
month sentence was imposed, raises no compelling reason 
for this Court to interject itself into a system which must 
be practical if it is to work at all. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 
FRANK Q. NEBEKER, 
ELLEN LEE PARK, 
Assistant United States Attorneys. 


Larry D. KNIPPA, 
Special Attorney 
to the United States Attorney. 
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